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On  the  conference  call  commencing  this  hearing,  Commission  counsel  advised  that  he  intended 
to  move  to  amend  the  Complaint  to  clearly  allege  a  violation  of  section  8  of  the  Ontario  Human 
Rights  Code  R.S.O.  1990,  c.  H.  19  as  amended  (the  "Code").  I  advised  the  parties  that  I  intended 
to  deal  with  this  motion  at  the  case  management  pre-hearing.  Subsequent  to  the  conference  call 
and  prior  to  the  case  management  pre-hearing,  I  received  these  additional  motions: 

a)  From  counsel  for  the  Commission  to  amend  the  Complaint  to  reflect  the  proper  name  of 
the  Corporate  Respondent. 

b)  From  counsel  for  the  Respondent  Colegate  to  dismiss  or  permanently  stay  the  Complaint 
and  an  order  for  costs  against  the  Commision;  or 

In  the  alternative,  an  order  of  the  Board  of  Inquiry  for  complete  disclosure  of  the 
Commission's  file(s)  regarding  the  Complaint 

c)  From  counsel  for  the  Respondents,  PMI  Food  Equipment  and  Paul  Stethem,  to  dismiss  the 
Complaint  under  section  41(4)(b)  of  the  Code,  or  in  the  alternative,  a  permanent  stay  of 
the  complaint  and  an  order  as  to  costs  against  the  Commission  pursuant  to  section  41(4) 
of  the  Code. 

At  the  commencement  of  the  case  management  pre-hearing,  I  advised  the  parties  that  I  proposed 
to  proceed  with  the  motions  by  first  hearing  submissions  concerning  the  motions  to  dismiss  or 
permanently  stay  the  complaint.  If  these  motions  were  successful,  it  would  render  all  the  other 
motions  moot  and  I  would  then  hear  submissions  on  costs.  If  the  motions  to  dismiss  were  not 
successful,  I  would  then  proceed  to  deal  with  the  motions  relating  to  disclosure  and  amendments 
to  the  complaint. 


Commission  counsel  stated  that  it  was  his  position  that  I  had  no  jurisdiction  to  dismiss  or 
permanently  stay  the  proceedings.  I  decided  to  hear  submissions  from  counsel  for  the 
Respondents  on  the  motions  to  dismiss  first  and  then  hear  Commission  counsel's  jurisdictional 
argument  in  the  context  of  his  reply  to  the  motions. 

The  motions  to  dismiss  or  permanently  stay  the  complaint  are  based  on  the  assertions  of  counsel 
for  all  Respondents  that  the  Human  Rights  Commission  investigator  was  biased  in  favour  of  the 
complainant  in  the  manner  in  which  she  handled  and  investigated  the  complaint.  Further,  that  the 
Officer  skewed  evidence  and  withheld  or  ignored  other  evidence  favourable  to  the  Respondents 
during  the  course  of  her  investigation  and  that  the  Respondents  did  not  have  an  opportunity  to 
respond  to  the  Officer's  report  or  have  an  opportunity  to  present  information  to  the  Commission 
prior  to  the  Commission  exercising  its  discretion  to  refer  the  complaint  to  the  board  of  inquiry. 
The  Respondents  presented  considerable  documentary  evidence  concerning  the  alleged  bias  of  the 
investigator  and  the  chronology  of  the  Respondents'  interactions  with  the  investigator. 

Commission  counsel,  prior  to  making  his  jurisdictional  argument,  reserved  his  right  to  rebut  the 
allegation  of  bias  against  the  investigator.  He  also  reserved  his  right  to  rebut  the  allegation  that 
there  had  been  a  lack  of  disclosure.  In  order  to  do  so,  he  said  he  would  have  to  call  the  Officer 
to  give  evidence.  He  wanted  to  ensure  that  he  would  not  be  precluded  from  presenting  rebuttal 
evidence  if  he  just  proceeded  to  make  jurisdictional  arguments.  Both  counsel  for  the  Respondents 
objected  to  this  manner  of  proceeding.    I  ruled  that  I  would  hear  Commission  counsel's 


jurisdictional  argument,  to  which  the  Respondents  could  reply.  If  I  ruled  that  I  had  the 
jurisdiction  to  continue  to  hear  the  motions,  the  Commission,  if  necessary,  would  be  entitled  to 
call  rebuttal  evidence  to  the  allegations  of  Officer  bias  made  by  the  Respondents.  The 
Respondents  would  have  the  right  to  cross-examine  any  witnesses  the  Commission  wished  to  call. 
The  Respondents  would  also  have  the  right  to  reply.  If  I  ruled  I  did  not  have  jursidction,  we 
would  then  proceed  to  deal  with  the  other  motions  before  me. 

This  interim  decision  is  about  whether  I  have  the  jurisdiction  to  deal  with  a  motion  to  dismiss  or 
permanently  stay  a  complaint  prior  to  a  hearing  on  the  merits  and  after  the  complaint  has  been 
referred  to  the  board  of  inquiry.  Subject  to  my  conclusion  on  jurisdiction,  I  must  also  determine 
whether  this  complaint  should  be  dismissed  or  permanently  stayed.  In  making  that  finding  I  will 
have  to  determine  if  any  further  evidence  is  required  from  the  Commission. 

Submissions 

Commission  counsel  argued  that  the  motions  by  the  Respondents  to  dismiss  or  permanently  stay 
the  complaint  because  of  officer  bias  amounted  to  asking  the  board  of  inquiry  to  judicially  review 
the  actions  of  the  Commission  and  that  motion  should  have  gone  to  Divisional  Court.  He  argued 
that  the  Commission  is  an  administrative  body  without  judicial  functions.  It  is  granted  statutory 
powers  to  make  administrative  decisions  subject  to  the  duty  to  act  fairly.  He  argued  that  actions 
of  the  Commission,  when  executing  its  administrative  functions,  may  be  reviewed  for  error  but 
only  by  the  courts,  on  a  judicial  review  application.  Commission  counsel  further  submitted  that 
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the  Commission's  position  is  that  even  if  it  could  be  proved  that  there  was  Officer  bias  during  the 
investigation,  a  hearing  before  the  board  is  a  hearing  de  novo  and  the  Respondents  have  ample 
opportunity  to  put  their  case  to  the  board.  Commission  counsel  argued  that  the  task  of  the  board 
is  set  out  in  section  39  of  the  Code  and  that  is  to  hear  and  decide  a  complaint.  He  argued  that 
section  23(1)  of  the  SPPA  gives  me  the  authority  to  deal  with  and  control  an  abuse  of  the  Board's 
process  during  the  hearing  -  but  does  not  give  me  the  authority  or  jurisdiction  to  deal  with  the 
process  that  occured  prior  to  the  Board  being  appointed.  Commission  counsel  submitted  that  I  can 
review  actions  taken  by  the  Commission  but  only  with  respect  to  whether  these  actions  have 
caused  the  Respondents  undue  prejudice  in  the  hearing  before  the  Board  of  Inquiry  such  that  it 
would  be  difficult  or  irrebuttably  difficult  for  them  to  defend  themselves  at  a  hearing. 
Commission  counsel  argued  that  there  is  no  evidence  before  me  that  there  is  prejudice  to  the 
Respondents  to  impact  on  the  fairness  of  the  hearing.  As  a  result,  there  is  no  abuse  of  process 
before  a  board  of  inquiry. 

Commission  counsel  also  argued  that  when  the  Commission  decides  under  section  34(1)  or  36(2) 
of  the  Code  not  to  refer  a  complaint  to  the  Board  of  Inquiry,  the  complainant  can  request 
reconsideration  under  section  37  of  the  Code.  In  order  to  review  the  Commission's  decision  not 
to  refer  to  the  Board,  the  complainant  must  go  to  Divisional  Court  to  have  the  Commission's 
decision  reviewed.  Similarly,  respondents  who  want  to  question  the  propriety  of  the  Commission 
decision  must  also  go  to  Divisional  Court  notwithstanding  the  appointment  of  a  Board.  He  argued 
that  there  was  not  one  remedial  judicial  forum  for  complainants  and  another  for  respondents. 


The  Complainant,  Ms  Bryan,  adopted  Commission  counsel's  submissions. 

Ms  Rusak,  counsel  for  the  Corporate  Respondent,  PMI  Food  Equipment  and  for  the  Personal 
Respondent,  Paul  Stethem,  argued  that  I  have  jurisdiction  to  deal  with  this  issue  because  the 
Commission  breached  its  duty  of  fairness  to  the  Respondents.  She  argued  that  the  bias  of  the 
investigator  led  to  the  denial  of  due  process  to  the  Respondents.  She  asserted  that  the 
Commissioners  were  not  presented  with  all  relevant  material  when  they  exercised  their  discretion 
under  s.  36(1)  of  the  Code  to  refer  the  complaint  to  the  Board  of  Inquiry.  As  a  result,  to  proceed 
with  a  hearing  would  amount  to  an  abuse  of  process.  She  argued  that  s.  23(1)  of  the  SPPA  gives 
me  the  power  to  dismiss  a  complaint  to  prevent  an  abuse  of  process.  She  argued  that  the  Courts 
have  said  that  they  will  not  entertain  motions  that  ought  to  be  dealt  with  properly  before  a  board 
of  inquiry. 

Ms  Rusak  argued  that  in  Ontario  College  of  Art  v.  Ontario  (Human  Rights  Comm.)  (No.  2)  19 
CHRR  D/199,  the  respondent  had  sought  to  quash  the  appointment  of  a  Board  of  Inquiry  because 
the  bias  of  the  investigator  had  tainted  the  appointment.  The  Court  ruled  that  the  Board  of  Inquiry 
had  jurisdiction  to  determine  the  issue  and  that  the  application  to  quash  the  appointment  was 
premature. 

Ms  Rusak  argued  that  the  prejudice  to  the  Respondents  is  the  procedural  unfairness  before  the 
Commission  which  was  caused  by  the  bias  of  the  Officer.  She  asserted  that  the  Respondents  were 


not  provided  with  the  opportunity  to  see  and  respond  to  an  Officer's  recommendation  and  report, 
which  Ms  Rusak  contends  is  full  of  errors,  misrepresentations,  misquotes  and  one-sided.  As  a 
result,  the  Respondents  were  denied  a  fair  opportunity  to  put  its  side  before  the  Commission  when 
it  considered  whether  or  not  to  refer  the  matter  to  the  Board  of  Inquiry.  Had  the  Respondents 
been  given  an  opportunity  to  present  its  case  before  the  Commission,  and  had  the  Commissioners 
not  been  misled  by  the  Officer  as  a  result  of  her  bias,  the  Commission  may  not  have  made  the 
referral. 

In  response  to  Commission  counsel's  submission  that  there  is  not  one  remedial  judicial  forum  for 
complainants  and  another  for  respondents,  Ms  Rusak  pointed  out  that  section  36  of  the  Code  gives 
a  complainant  an  opportunity  to  have  the  Commission  reconsider  its  decision  not  to  refer  to  the 
Board.  No  similar  provision  exists  for  a  respondent.  As  a  result,  the  Respondents'  proper  forum 
for  a  review  is  before  the  Board  of  Inquiry. 

Counsel  for  Respondent  Colegate,  Ms  Rae,  endorsed  the  submissions  of  Ms  Rusak  and  argued  that 
the  motions  before  me  do  not  amount  to  an  application  for  judicial  review.  She  then  took  me 
through  the  Commission's  case  book  and  presented  a  chronology  of  cases  that  have  previously 
dealt  with  a  Board's  jurisdiction  to  dismiss  a  complaint  prior  to  a  hearing  on  the  merits. 

Based  on  the  authorities  presented  before  me,  Ms  Rae  argued  that  I  have  the  jurisdiction  and  the 
relevant  and  requisite  elements  to  make  a  finding  for  the  Respondents.  Ms  Rae  submitted  that  the 
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same  arguments  put  forward  by  Ms  Rusak  concerning  prejudice  against  her  clients  also  affects 
Ms  Rae's  client.  Her  client  did  not  have  an  opportunity  to  respond  to  some  of  the  findings 
contained  in  the  Officer's  case  analysis.  The  Commission's  file  was  not  disclosed  to  her  client 
prior  to  the  Commission  exercising  its  discretion  to  appoint  a  board.  Had  the  Respondent  had 
access  to  the  file,  the  Respondent  would  have  been  able  to  test  the  factual  assertions  of  the  Officer 
and  challenge  the  validity  of  her  report  to  the  Commission.  Ms  Rae  submitted  that  this 
opportunity  has  been  lost  forever  and  that  lost  opportunity  constitutes  irreparable  prejudice  to  her 
client.  Had  her  client  had  the  opportunity  to  present  his  case  before  the  Commission,  the  referral 
to  the  Board  may  not  have  occured. 

In  reply,  Commission  counsel  agreed  that  under  certain  conditions,  the  Board  does  have  the 
jurisdiction  to  dismiss  a  complaint  before  a  hearing  on  the  merits.  He  argued  that  the  Board  has 
to  consider  whether  or  not  the  motion  to  dismiss  is  based  upon  elements  which  amount  to 
prejudice  to  a  party  in  a  proceeding  before  the  board  and  further,  whether  that  prejudice  would 
amount  to  an  abuse  of  the  board's  process.  He  submitted  that,  based  on  what  the  Respondents' 
counsel  have  argued,  they  are  saying,  but  for  the  bias  of  the  investigator,  we  would  not  be  here. 
The  motion  of  the  Respondents,  as  the  Commission  sees  it,  is  a  motion  for  me  to  review  the 
Commission's  actions  for  error  and  not  a  review  based  on  prejudice.  He  also  argued  that  the 
Respondents'  submission  that  alleged  loss  of  opportunity  to  respond  to  the  case  analysis  amounted 
to  prejudice  is  again  a  request  to  dismiss  because  of  an  error  of  the  Commission.  It  is  not  a 
request  to  dismiss  because  the  Respondent  can  no  longer  defend  themselves  before  the  Board.  He 
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argued  that  a  request  for  a  review  for  error  on  the  part  of  the  Commission  should  properly  go 
before  the  courts.  Commission  counsel  reiterated  his  position  that  it  is  beyond  my  jurisdiction  to 
review  an  alleged  error  on  the  part  of  the  Commission. 


Subsequent  to  the  oral  submissions  of  the  parties  on  the  motions  to  dismiss,  I  asked  the  parties  to 

make  written  submissions  on  Jack  v.  Metro  Toronto  Reference  Library  (1994),  22  C.H.R.R. 

D/158  as  the  Board  decided  at  para. 22  that: 

[t]he  task  before  a  Board  of  Inquiry  is  statutorily  defined  and  does  not  include  a 
review  of  the  conduct  of  the  Commission  and  the  handling  of  a  complaint  prior  to 
the  appointment  of  a  Board.  Issues  relating  to  how  the  Commission  dealt  with  a 
complaint  are  not  appropriately  argued  before  a  Board  unless  there  are 
circumstances  which  raise  abuse  of  process  questions  under  s.  23  of  the  Statutory 
Powers  Procedure  Act  (R.S.O.  1990,  c.S.22).  Section  23  provides  that  a  Board 
of  Inquiry  may  make  an  order  "to  prevent  an  abuse  of  its  processes".  The 
respondents  have  not  demonstrated  it  it  would  be  an  abuse  of  the  processes  of  the 
Board  of  Inquiry  for  this  case  to  proceed.  A  decision  dismissing  or  staying  a 
complaint  for  abuse  of  process  will  be  appropriate  only  if  it  would  be  impossible 
for  the  Board  to  hold  a  fair  hearing  into  the  issues  before  it. 

Extensive  and  thorough  submissions  were  made  by  counsel  with  regard  to  the  decision  in  Jack  and 

they  were  very  helpful  to  me  in  arriving  at  my  decision. 


The  Law 

The  relevant  sections  of  the  Code  and  the  Statutory  Powers  Procedure  Act,  R.S.O.  1990,  c.  S. 
22,  as  amended  (the  "SPPA"),  that  pertain  to  my  jurisdiction  in  this  matter  are  as  follows: 


Section  36(1)  of  the  Code  reads: 


Where  the  Commission  does  not  effect  a  settlement  of  the  complaint  and  it  appears 
to  the  Commission  that  the  procedure  is  appropriate  and  the  evidence  warrants  an 
inquiry,  the  Commission  may  refer  the  subject  matter  of  the  complaint  to  the  board 
of  inquiry. 

Section  39(1)  of  the  Code  reads: 

(1)      The  board  of  inquiry  shall  hold  a  hearing, 

(a)  to  determine  whether  a  right  of  the  complainant  under  this  Act  has 
been  infringed; 

(b)  to  determine  who  infringed  the  right;  and 

(c)  to  decide  upon  an  appropriate  order  under  section  41 , 

and  the  hearing  shall  be  commenced  within  thirty  days  after  the  date  on 
which  the  subject-matter  of  the  complaint  was  referred  to  the  board. 

Section  23  (1)  of  the  SPPA  reads: 

A  Tribunal  may  make  such  orders  or  give  such  directions  in  proceedings  before  it 
as  it  considers  proper  to  prevent  abuse  of  its  processes. 

Cases  cited 

Considerable  case  law  was  presented  to  me  by  all  counsel  in  order  to  assist  me  in  arriving  at  a 
decision  in  the  preliminary  motions  before  me.  The  cases  are  as  follows:  Nisbett  v.  Manitoba 
(Human  Rights  Comm.)(1993)(l$  CHRR  D/504) (Manitoba  Court  of  Appeal);  Hollis  Joe  and 
University  of  Toronto  (1995),  unreported  (Ont.  Bd.  of  Inq.);  Naraine  v.  Ford  Motor  Company 
of  Canada  Ltd. ,  (No.l)  (1995)  24  CHRR  D/462  (Ont.  Bd.  of  Inq.);  Ford  Motor  Co.  of  Canada 
v.  Ontario  (Human  Rights  Commission)  (1995)  24  CHRRD/465  (Ont.  Div.  Crt);  Latif  v.  Ontario 
(Human  Rights  Comm.)  (1992),  17  CHRR  D/198  (Ont.  Div.  Ct.);  leave  to  appeal  denied  June  8, 
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1992;  and  Hancock  v.  Shreve  (November  10,  1992),  (Ont.  Ct.  (Gen.Div.))  [unreported];  Schofield 
v.  Oshawa  General  Hospital  (1993),  20  CKRR  D/391  (Ont.  Bd.  Of  Inq.);  Whitehead  v.  Servoayne 
Canada  Ltd.  (1987)  8  C.H.R.R.  D/3874;  Bhadauria  v.  Toronto  Board  of  Education  (1988)  9 
CHRR  D/4501  (Ont.  Bd.  of  Inq.);  Sinclair  v.  Peel  Non-Profit  Housing  Corporation  (No.  2) 

(1989)  11  CHRR  D/341(Ont.  Bd.  of  Inq.);  Janssen  and  The  Ontario  Milk  Marketing  Board 

(1990)  unreported  (Ont.  Bd.  of  Inq.);  Snowling  v.  St.  Catharines  (No.2)  (1996),  24  CHRR  D/195 
(Ont.  Bd.  of  Inq.)  znAJack,  supra. 

Decision  on  Jurisdiction 

On  the  question  of  whether  I  have  jurisdiction  to  consider  the  motions  put  before  me  by  the 
Counsel  for  the  Respondents,  I  say  I  do.  In  Latif,  supra,  the  respondents  had  sought  to  have  the 
Court  quash  the  appointment  of  a  Board  on  the  basis  of  delay  and  failure  of  the  Commission  to 
attempt  a  settlement.  The  Court  said  that  it  was  the  duty  of  the  Board  to  decide  whether  the 
complaint  should  be  stayed  or  dismissed.  The  Latif  decision  was  followed  by  the  Court  in  Shreve, 
supra.  Again,  the  Court  said  it  is  the  Board  that  should  decide  if  the  preliminary  issues  before 
it  warrant  a  dismissal.  In  Court's  decision  in  the  Ontario  College  of  Art,  the  Court  ruled  that  the 
Board  of  Inquiry  has  jurisdiction  to  determine  the  issues  before  it,  including  the  argument  that  bias 
has  tainted  the  appointment  of  the  Board. 

In  Schofield,  the  Commission  had  at  first  decided  not  to  appoint  a  board  of  inquiry  to  hear  and 
decide  the  complaints.  Then,  after  reconsidering,  reversed  its  decision.  The  Commission  did  not 
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inform  the  Personal  Respondent  of  the  reconsideration  and  was  not  afforded  an  apportunity  to 

respond  to  the  reports  upon  which  the  Commission  based  its  reconsideration.   The  Personal 

Respondent  asked  the  Board  of  Inquiry  to  dismiss  the  complaint  because  of  a  breach  of  procedural 

fairness  on  the  part  of  the  Commission.  The  Board  decided,  at  20  C.H.R.R.  D/391:  13,  that: 

Boards  of  Inquiry  must  hear  and  decide  preliminary  matters  such  as  motions  to 
dismiss  because  of  delay  and  bias.  The  Divisional  Court  will  not  entertain 
applications  based  on  preliminary  matters  until  the  board  of  inquiry  has  made  a 
decision  and  dealt  with  the  case. 

...  The  Divisional  Court  decisions  indicate  that  boards  of  inquiry  have  the 
jurisdiction  to  consider  all  preliminary  matters  raised  by  the  parties.  Thus  I 
conclude  that  I  may  consider  and  decide  the  preliminary  motions  brought  by  both 
respondents. 

Motions  to  Dismiss  or  Stay  the  Complaint 

I  now  turn  to  the  motions  of  the  Respondents  to  dismiss  or  permanently  stay  the  complaints  due 
to  the  bias  of  the  investigator  leading  to  prejudice  against  the  respondents.  Based  on  the 
submissions  of  counsel  and  my  review  of  the  case  law,  I  believe  that  these  motions  can  be 
dismissed  without  having  to  consider  any  further  evidence.  In  my  view,  the  motions  of  the 
Respondents  to  stay  or  dismiss  the  complaint  have  nothing  to  do  with  whether  there  has  been  an 
abuse  of  process  by  the  Commission  and/or  the  complainant  which  would  affect  my  ability  to 
fairly  hear  the  matter.  Rather,  the  motions  and  the  submissions  made  by  counsel  have  to  do  with 
whether  the  Commission  should  have  exercised  its  powers  under  section  36(1).  The  Respondents, 
in  their  submissions,  repeatedly  point  to  the  the  alleged  errors  and  ommissions  and  bias  of  the 
investigator  which  lead  to  the  decision  of  the  Commission  to  refer  the  matter  to  the  Board.  The 
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Respondents  have  argued  that,  had  the  Commission  done  its  job  in  a  fair  manner,  they  might  not 
even  be  before  me. 


I  agree  with  the  board's  decision  in  Hollis  Joe,  supra,  (at  pg.  14)  that  it  is  not  the  role  of  the 

Board  to  play  a  supervisory  function  over  the  Commission: 

In  my  view,  a  board  of  inquiry  has  no  general  authority  under  the  Code  to 
determine  if  the  jurisdictional  prerequisites  to  the  establishment  of  a  board  of 
inquiry  have  been  satisfied.  That  responsibility  lies  with  the  courts  -  either  on 
judicial  review  or  a  motion  to  quash  the  appointment  of  the  board  of  inquiry. 
Instead,  it  is  only  when  a  procedural  error  or  omission,  which  cannot  be  rectified, 
amounts  to  an  abuse  of  process  that  a  board  has  the  authority  to  address  the  matter. 

Further  at  pg.  16: 

The  jurisdiction  of  a  board  of  inquiry  is  limited  by  statute.  A  board  has  no  general 
oversight  powers.  Consequently,  even  assuming,  without  deciding,  that  Sections 
33(1)  and  34(l)(d)  establish  conditions  precedent  to  the  establishment  of  a  board 
of  inquiry  and  thus  their  absence  deprives  the  board  of  jurisdiction,  it  is  not  within 
the  ambit  of  a  board  of  inquiry  to  decide  that  question.  It  is  for  the  courts  as 
overseers  of  the  administrative  process  to  determine. 


I  also  adopt  the  board's  reasoning  in  Jack  that  the  task  before  a  board  of  inquiry  is  statutorily 
defined  and  does  not  include  a  review  of  the  conduct  of  the  Commission  and  the  handling  of  a 
complaint  prior  to  the  appointment  of  a  board. 


In  addition,  as  the  Divisional  Court  states  in  Ford  Motor  Co.  of  Canada  v.  Ontario  (Human  Rights 
Commission)  (1995)  (24  C.H.R.R.  D/465  [para.  12]: 
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Even  if  there  was  a  poor  or  biased  investigation  and  notwithstanding  the  extremely 
lengthy  period  upon  which  the  complaints  are  based,  if  there  was  evidence  upon 
which  the  Commission  could  recommend  the  appointment  of  a  board  the 
Commission  had  such  authority.  The  Board  conducts  a  full  hearing  and  it  is  the 
evidence  before  the  Board  that  governs,  not  the  investigator's  report  to  the 
Commission.  The  Board  correctly  decided  that  even  if  the  investigation  was  not 
impartial,  that  it  did  not  affect  the  Board's  de  novo  hearing. 

Also  at  D/466  [para.  16]: 

. . .  The  proper  test  on  the  issue  of  prejudice  to  determine  whether  a  hearing  can 
proceed  without  a  denial  of  natural  justice  or  abuse  of  process  is  properly  set  out 
in  the  Nisbett  case,  supra,  at  D/150  [para.  33]and  we  adopt  it  as  follows: 

The  question  is  simply  whether  or  not  on  the  record  there  has  been 
demonstrated  evidence  of  prejudice  of  sufficient  magnitude  to 
impact  on  the  fairness  of  the  hearing. 

The  role  of  the  Board,  once  the  subject  matter  of  a  complaint  is  referred  to  it,  is  clearly  set  out 
in  section  39  of  the  Code.  That  is,  to  detemine  if  and  who  has  infringed  a  right  under  the  Code, 
and  then,  to  determine  the  appropriate  remedy.  The  exception  is  where  there  is,  as  stated  in 
Nisbett, supra,  and  adopted  by  the  Court  in  Ford  Motor  Company  of  Canada,  supra,  "... 
demonstrated  evidence  of  prejudice  of  sufficient  magnitude  to  impact  on  the  fairness  of  the 
hearing". 


In  my  view,  there  is  nothing  in  the  submissions  of  the  Respondents  that  leads  me  to  the  conclusion 
that  the  fairness  of  investigation  will  prejudice  the  fairness  of  this  hearing.  I  therefore  dismiss  the 
Respondents'  motions  to  dismiss  or  permanently  stay  the  complaint. 
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Outstanding  Motions 

Two  motions  remain  to  be  dealt  with  by  the  Board.  They  are: 

a)  From  counsel  for  the  Commission  to  amend  the  Complaint  to  reflect  the  proper  name  of 
the  Corporate  Respondent;  and 

b)  From  counsel  for  the  Respondent  Colegate  for  an  order  of  the  Board  of  Inquiry  for 
complete  disclosure  of  the  Commission's  file(s)  regarding  the  Complaint. 

As  I  have  taken  up  new  duties  in  British  Columbia  and  resigned  from  the  Board  of  Inquiry,  it  will 
be  up  to  the  Chair  of  the  Board  of  Inquiry  to  determine  the  best  way  to  proceed  to  deal  with  these 
outstanding  motions  and  the  hearing  of  the  merits  of  the  complaint. 

Dated  at  Toronto  this  6th  day  of  June,  1997. 


r 


Mary-Woo  Sims 
Member,  Board  of  Inquiry 


